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SUMMARY OF ARGUMENT 
I . 
IF CONDUCT I S NOT UNIQUELY GOVERNMENTAL 
IN NATURE, THERE I S NO IMMUNITY AND 
NO NEED FOR NOTICE 
The r e c e n t d e c i s i o n s of t h i s Court have he ld t h a t 
i f conduct i s n o t u n i q u e l y governmental i n i t s n a t u r e , t h e r e 
i s no immunity. Where t h e r e i s no immunity, t h e r e i s no need 
t o provide n o t i c e . In t h i s c a s e , t h e conduct i s t h e d r i v i n g 
of a motor v e h i c l e . This i s n o t u n i q u e l y governmental in i t s 
n a t u r e . Even Conger c o n c e d e s t h a t d r i v i n g a v e h i c l e i s no t 
u n i q u e l y governmental i n i t s n a t u r e . 
I I . 
IMMUNITY EXTENDS TO AN EMPLOYEE IN THE 
SCOPE AND COURSE OF EMPLOYMENT ONLY IF THE ACTIVITY IS 
UNIQUELY GOVERNMENTAL IN ITS 
NATURE 
An employee i s immune from s u i t w h i l e a c t i n g w i t h i n t h e 
scope and c o u r s e of h i s employment, o n l y i f t h e a c t i v i t y i s 
no t u n i q u e l y governmental in i t s n a t u r e . This Court , in HQS. 
v . A r g u e l l e s f 716 P.2d 279 (Utah 1985) has he ld t h a t an 
employee may be immune in some c a p a c i t i e s and n o t i n o t h e r s . 
This i s so d e s p i t e t h e f a c t t h a t i n both c a p a c i t i e s , he i s 
a c t i n g w i t h i n t h e scope and c o u r s e of h i s employment. 
I I I . 
A. 
WHERE THERE IS NO IMMUNITY, 
THERE IS NO NEED TO GIVE NOTICE 
Conger argues t h a t t h e N o t i c e of Claim requirement of 
Utah Code Annotated , S e c t i o n 63-3 0-11 (1953 , a s amended) i s 
mandatory in a l l r e s p e c t s . While Schu l t z does n o t d i s p u t e 
t h e f a c t t h a t n o t i c e i s mandatory where t h e r e i s immunity 
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which has been waived, when t h e r e i s no immunity f t h e r e i s no 
need t o give n o t i c e . This i s e x a c t l y what happened in Cox y . 
Utah Mortgate & Loan Corpora t ion , 716 P2d 783 (Utah 1986) . 
Thus, in t h i s c a se f where t h e conduct complained of was no t 
un ique ly governmental in i t s n a t u r e , t h e r e i s no immunity and 
no need t o provide n o t i c e . 
B. 
THE NOTICE GIVEN BY STATE FARM SATISFIES THE 
MANDATES OF THE UTAH GOVERNMENTAL IMMUNITY ACT. 
There i s no* q u e s t i o n in t h i s case t h a t S t a t e Farm 
Insurance gave n o t i c e of c la im t o t h e county concern ing t h i s 
a c c i d e n t . Thus, t h e County was on n o t i c e of an a c c i d e n t w i th 
i n j u r i e s and t h e purposes of t h e n o t i c e rqui rement as s e t 
f o r t h in Sears v . Southworth, 563 P.2d 192 (Utah 1977) have 
been met. This i s no t a case where no n o t i c e was given a t 
a l l or n o t i c e was given t o t h e wrong e n t i t y . The proper 
e n t i t y rece ived n o t i c e and had t h e oppor tun i ty t o a c t upon 
i t . That n o t i c e , t h e r e f o r e s a t i s f i e s t h e r equ i remen t s of t h e 
Act . 
C. 
DUE PROCESS REQUIRES NOTICE PRIOR TO THE 
TAKING AWAY OF VESTED RIGHTS 
Since Bu t t r ey v . Guaranteed S e c u r i t i e s C o r p . . 78 Utah 39 
300 P.1040 (1931) , a cause of a c t i o n has been a ves t ed r i g h t 
in Utah. Due p roces s r e q u i r e s n o t i c e f a t a minimum, be fo re a 
ves ted r i g h t i s t aken away or reduced. A cause of a c t i o n fo r 
neg l igence has a fou r -yea r s t a t u t e of l i m i t a t i o n s . A cause 
of a c t i o n invo lv ing a governmental e n t i t y has only a one-year 
s t a t u t e of l i m i t a t i o n s . Where t h e c la imant has no n o t i c e or 
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knowledge t h a t a g o v e r n m e n t a l e n t i t y i s i n v o l v e d , i t i s a 
v i o l a t i o n of due p r o c e s s t o r e d u c e t h e v e s t e d r i g h t from four 
y e a r s t o one y e a r . 
I V . 
THE GOVERNMENTAL IMMUNITY ACT VIOLATES 
EQUAL PROTECTION OF THE LAW, AS APELIED TO THE 
FACTS OF THIS CASE 
Whi le t h e Gove rnmen ta l Immunity Act i s v a l i d and c o n s t i -
t u t i o n a l on i t s f a c e f i t may be u n c o n s t i t u t i o n a l a s a p p l i e d 
t o t h e f a c t s of t h i s c a s e . In p a r t i c u l a r , Utah Code 
A n n o t a t e d , S e c t i o n 6 3 - 3 0 - 1 3 ( a s amended ) , v i o l a t e s e q u a l 
p r o t e c t i o n a s a p p l i e d t o t h e f a c t s of t h i s c a s e . Th i s 
s e c t i o n g i v e s g o v e r n m e n t a l emp loyees immunity which t h e y had 
n e v e r en joyed b e f o r e . In t h i s c a s e , t h e c o n d u c t compla ined 
of i s d r i v i n g a v e h i c l e . T h i s c o n d u c t i s pe r fo rmed each day 
by many p e o p l e who a r e n o t g o v e r n m e n t a l e m p l o y e e s . To g r a n t 
immunity t o a gove rnmen t employee f o r p e r f o r m i n g t h e same 
a c t s a s t h o s e pe r fo rmed by n o n - g o v e r n m e n t e m p l o y e e s , who 
en joy no immuni ty , v i o l a t e s t h e e q u a l p r o t e c t i o n c l a u s e s of 
b o t h t h e s t a t e and f e d e r a l c o n s t i t u t i o n s . 
The Act a l s o v i o l a t e s t h e e q u a l p r o t e c t i o n c l a u s e i n t h e 
s e n s e t h a t Utah s t a t u t e s r e q u i r e eve ry motor v e h i c l e t o be 
i n s u r e d . Utah Code A n n o t a t e d , S e c t i o n 63-3 0 -29 .5 ( 1 9 5 3 , a s 
amended) a l s o e x t e n d s t h a t i n s u r a n c e c o v e r a g e t o employees 
b o t h i n t h e s cope and c o u r s e of employment and w i t h o u t t h e 
c o u r s e and s c o p e of employment . To t h e e x t e n t t h a t a 
c l a i m a n t h a s a o n e - y e a r s t a t u t e of l i m i t a t i o n s a g a i n s t an 
employee in t h e c o u r s e and scope of h i s employment , b u t a 
four y e a r s t a t u t e a g a i n s t an employee w i t h o u t t h e c o u r s e and 
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scope of his employment desp i t e the fac t t h a t i den t i ca l 
insurance coverage i s mandated by law, t h i s sec t ion v i o l a t e s 
the equal p ro tec t ion clauses of the s t a t e and federal 
c o n s t i t u t i o n s . 
ARGUMENT 
I . IF CONDUCT IS NOT UNIQUELY GOVERNMENTAL 
IN ITS NATURE, THERE IS NO IMMUNITY AND NO NEED FOR 
NOTICE 
Schultz has argued t h a t driving a motor vehicle i s 
conduct t h a t i s not uniquely governmental in na tu re . Conger 
has agreed with t h i s assessment. [Respondent's b r ie f , pp. 3] 
The recent decis ions of t h i s Court ind ica te t h a t the re i s no 
immunity, unless the conduct i s uniquely governmental in i t s 
nature. See standiford v. Salt Lake City Corp> / 6 05 P.2d 
1230 (Utah 1980) and subsequent cases as c i ted in Point I of 
Appel lant ' s br ief . Conger argues t h a t notice i s s t i l l 
required since Utah Code Annotated Section 63-3 0-7 (1953, as 
amended) waives immunity for the negligent operat ion of a 
motor vehic le . However, where there i s no immunity because 
the conduct i s not uniquely governmental in na ture , the re i s 
no need to provide notice of claim to the governmental 
entity• See CQX v. Utah Mortgage & Loan Corporation, 716 
P.2d 783 (Utah 1986). Thus, where the nelgigent operat ion of 
a motor vehicle i s not uniquely governmental in i t s na tu re , 
as conceded in t h i s case, the re i s no immunity and no need t o 
provide no t ice . 
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I I . 
IMMUNITY EXTENDS TO AN EMELOYEE IN THE 
SCOPE AND COURSE OF EMPLOYMENT ONLY IF THE ACTIVITY IS 
UNIQUELY GOVERNMENTAL IN ITS 
NATURE. 
Conger a r g e s t h a t he was w i t h i n t h e course and scope of 
h i s employment, s e rv ing subpoenas , and he i s , t h e r e f o r e , 
immune from s u i t u n l e s s proper n o t i c e has been g iven t o h i s 
employer, S a l t Lake County. Although t h e r e was no oppor-
t u n i t y for d iscovery t o de te rmine i f Conger was w i t h i n t h e 
course and scope of h i s employment, assuming t h a t t o be t h e 
c a s e , Schultz i s s t i l l e n t i t l e d t o p r e v a i l u n l e s s t h e 
a c t i v i t y i s un ique ly governmental in i t s n a t u r e . Undoubt-
e d l y , each of t h e government employees in S t a n d i f o r d , s u p r a , 
££2f Supra/ Dalton v . S a l t Lake Suburban S a n i t a r y D i s t r i c t , 
676 P.2d 399 (Utah 1984) ; Johnson v . S a l t Lake Ci ty C o r p . , 
629 P.2d 432 (Utah 1981) ; Thomas v . C l e a r f i e l d C i t y 642 P.2d 
737 (Utah 1982) ; and Doe v . A r g u e ! l e s . 716 P .2d , 279 (Utah 
1985) were a c t i n g w i th in t h e course and scope of t h e i r 
employment when same a c t was done which led t o l i t i g a t i o n . 
In each i n s t a n c e , t h e r e was held t o be no immunity because 
t h e conduct was not uniquely governmental in n a t u r e . In 
a d d i t i o n , i t i s no t known i f d r i v i n g a v e h i c l e i s necessary 
t o t h e s e r v i c e of subpoenas . There a r e a l t e r n a t e means of 
t r a n s p o r t a t i o n a v a i l a b l e th roughout S a l t Lake County. 
Conger f u r t h e r a rgues t h a t he must enjoy immunity, s ince 
t h e s h e r i f f can be compelled t o serve p a p e r s . While Conger 
may be immune for negl igence incur red dur ing t h e a c t u a l 
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s e r v i c e of subpoenas f he i s no t n e c e s s a r i l y immune from 
n e g l i g e n t conduct whi le d r i v i n g t o serve subpoenas . Doe, 
sup ra , held t h a t an employee may be immune whi le performing 
c e r t a i n f u n c t i o n s , but no t immune whi le performing o t h e r s * 
In a d d i t i o n f Conger c o r r e c t l y p o i n t s out t h a t Rule 4 of t h e 
Utah Rules of C i v i l Procedure a l lows ary d i s i n t e r e s t e d p a r t y 
over t h e age of twenty-one (21) t o serve subpoenas . This 
appears t o be a c l e a r message t h a t s e r v i c e of subpoenas i s 
no t a un ique ly governmental f u n c t i o n . 
I I I . 
A. WHERE THERE IS NO IMMUNITY, 
THERE IS NO NEED TO GIVE NOTICE 
Conger m a i n t a i n s t h a t t h e n o t i c e requ i rement of Utah 
Code Annotated S e c t i o n 63-3 0-11 (1953, as amended) i s 
mandatory and d i c t a t e s t h a t Schu l t z 1 s u i t should be b a r r e d . 
Notice i s only mandatory when t h e r e i s immunity which has 
been waived. The r e s u l t in £ o i , s u p r a , c l e a r l y shows t h a t a 
s u i t may be mainta ined a g a i n s t a governmental e n t i t y wi thou t 
p rov id ing n o t i c e , when t h e r e i s no immunity. In Coxf a c la im 
was permi t t ed t o proceed on one cause of a c t i o n d e s p i t e t h e 
l ack of n o t i c e because t h e s u p e r v i s i o n of escrowed funds was 
held non-governmental in n a t u r e . Two o t h e r causes were 
d ismissed for f a i l u r e t o g ive t h e n o t i c e , because t h o s e 
causes r e l a t e d t o conduct which was un ique ly governmental in 
i t s n a t u r e . 
In t h i s c a s e , t h e conduct of Conger ( d r i v i n g a v e h i c l e ) 
i s no t uniquely governmental in n a t u r e , t h u s t h e r e i s no 
immunity and no need t o g ive n o t i c e . 
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B. THE NOTICE GIVEN BY STATE FARM SATISIPES 
THE MANDATES OF THE GOVERNMENTAL IMMUNITY ACT 
In t h e event Conger enjoys immunity
 f i t must be 
determined whether the notice given Salt Lake County by 
Schultz1 insurance carrierf State Farmf satisfies the 
requirement of Utah Code Annotated Section 63-3 0-11 (1953, as 
amended). There is no question that the County received 
notice of this accident and attendant injuries* This case is 
thus distinguishable from Scarborough v. Granite School 
District/ 531 P.2d 480 (Utah 1975) and Madsen v. Borthick. 
658 P.2d 627 (Utah 1983), where no notice was given. The 
question is whether the notice was sufficient. 
Conger claims that under Allstate Insurance Company v. 
Ivie* 606 P.2d 1197 (Utah 1980) that the insurance company 
has i t s own claim and that separate notices are required; 
however, Ivie merely held that an insurance company cannot 
sue i t s own insured for subrogation claims. However, the 
insured can be liable for those claims if the settlement 
anticipates the same. See Jaramillo v. Farmers Insurance 
Group, 669 P.2d 1231 (Utah 1983). 
In the present case, the purposes of the notice require-
ment, as set forth in Sears v. SouthworthP 563 P.2d 192 (Utah 
1977) [see point V of Appellant's Brief for analysis] have 
been met. Therefore, the notice provided the County is 
sufficient for Shultz to maintain this cause of action. 
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C. DDE PROCESS REQUIRES NOTICE PRIOR 
TO THE TAKING MAY OF VESTED RIGHTS 
The a n a l y s i s of Bu t t r ey v . Guaranteed S e c u r i t i e s C o r p , , 
78 Utah 39 f 300 P. 1040 (1931) , i n d i c a t e s t h a t Schul tz had a 
ves t ed r i g h t a g a i n s t Conger a s soon a s Conger ' s neg l igence 
caused t h i s a c c i d e n t . This would remain ves t ed fo r four 
y e a r s , t h e a p p l i c a b l e s t a t u t e of l i m i t a t i o n s , absen t some 
n o t i c e t h a t Conger was a government employee, performing h i s 
d u t i e s as such. If such n o t i c e i s p r e s e n t , due p r o c e s s i s 
s a t i s f i e d by reducing t h e cause of a c t i o n t o a one-year 
s t a t u t e of l i m i t a t i o n s pur suan t t o t h e Governmental Immunity 
Act . 
Conger a rgues t h a t adequa te n o t i c e has been p rov ided , 
s ince two a c c i d e n t r e p o r t s i n d i c a t e t h e v e h i c l e i s owned by 
S a l t Lake County. However, an a c c i d e n t r e p o r t has been he ld 
i n s u f f i c i e n t t o give n o t i c e . In Varoz v . Sevey, 2 9 Utah 2d 
158, 508 P.2d 435 (197 3 ) , t h e P l a i n t i f f 1 s c la im a g a i n s t S a l t 
Lake County was dismissed where n o t i c e had no t been g iven 
w i t h i n n ine ty (9 0) days a s r e q u i r e d by t h e a p p l i c a b l e 
s t a t u t e . The P l a i n t i f f claimed t h a t t h e county had n o t i c e , 
s ince t h e county s h e r i f f had i n v e s t i g a t e d and r e p o r t e d t h e 
a c c i d e n t . This was held i n s u f f i c i e n t n o t i c e . If i t i s 
i n s u f f i c i e n t t o give a government e n t i t y n o t i c e , i t i s a l s o 
i n s u f f i c i e n t t o give a c l a iman t n o t i c e of government 
involvement . 
Conger a l s o a rgues t h a t n o t i c e must be g iven , even i f 
t h e c la imant i s misinformed as t o which governmental e n t i t y 
i s a t f a u l t . He c i t e s VarozF supraf in support of this 
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argument. However f in Varoz f t h e c l a i m a n t was misinformed 
about which governmental agency was a t f a u l t . In t h e p r e s e n t 
c a s e f t h e r e i s no n o t i c e t h a t ary governmental agency i s a t 
f a u l t . Here, where Conger i s in c i v i l i a n c l o t h i n g and 
d r i v i n g a c o m p l e t e l y unmarked v e h i c l e , i t appears a s though 
o n l y a p r i v a t e c i t i z e n and n o t a government agency i s a t 
f a u l t * 
Due p r o c e s s r e q u i r e s more n o t i c e than was p r e s e n t i n t h e 
i n s t a n t c a s e t o reduce v e s t e d r i g h t s . The Governmental 
Immunity A c t , a s a p p l i e d t o t h e s p e c i f i c f a c t s of t h i s c a s e , 
v i o l a t e s t h e due p r o c e s s c l a u s e of t h e s t a t e and f e d e r a l 
c o n s t i t u t i o n s . 
IV 
THE GOVERNMENTAL IMMUNITY ACT VIOLATES 
EQUAL PROTECTION OF THE LAW AS APILIED TO THE 
FACTS OF THIS CASE 
Schu l t z c la ims t h a t t h e Governmental Immunity Act 
v i o l a t e s t h e equal p r o t e c t i o n c l a u s e s of t h e s t a t e and 
f e d e r a l c o n s t i t u t i o n s a s a p p l i e d t o t h e f a c t s of t h i s c a s e . 
Conger c o u n t e r s by s e t t i n g f o r t h t h e f a c t t h a t t h e c o n s t i -
t u t i o n a l i t y of t h e Act has been upheld on p r e v i o u s o c c a s i o n s 
and i s , t h e r e f o r e , not s u b j e c t t o a review in t h i s 
p r o c e e d i n g . Schu l tz does n o t c o n t e s t t h e f a c t t h a t t h e Act 
i s c o n s t i t u t i o n a l on i t s f a c e [ s e e a p p e l l a n t ' s B r i e f , pp. 
1 2 ] . However, Conger a p p a r e n t l y f a i l s t o r e c o g n i z e t h a t a 
s t a t u t e may be c o n s t i t u t i o n a l on i t s f a c e y e t u n c o n s t i t u -
t i o n a l as a p p l i e d t o s p e c i f i c f a c t s i t u a t i o n s . See E l l i s v . 
S o c i a l S e r v i c e s Department of the Church of J e s u s C h r i s t of 
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Lat ter Day Sa in t s , 615 P.2df 1250 (Utah 1980) , where the 
Court upheld the c o n s t i t u t i o n a l i t y of Utah Code Annotated 
Section 78-3 0-4 (1953r as amended) but s t a t e d : "However, a 
s t a t u t e f a i r upon i t s face may be shown t o be void and 
unenforceable as appl ied ," I d . a t 1256. 
In addi t ion , Schultz i s not a t tacking the e n t i r e Act, 
but only the 1983 amendment t o Utah Code Annotated, Section 
63-3 0-13* This sec t ion granted immunity to government 
employees where they had enjoyed no such immunity before . To 
the extent t h a t government employees are granted immunity for 
doing the same thing as a non-governmental employee, with no 
immunity (such as driving a v e h i c l e ) , the amendment v i o l a t e s 
the equal p ro tec t ion clauses of the s t a t e and federal c o n s t i -
t u t i o n s . 
Furthermore, every vehicle driven upon the roads of t h i s 
s t a t e i s required t o be insured. Utah Code Annotated, 
Section 63-30-29.5 (1953, as amended) extends the coverage t o 
an employee who is not even within the course and scope of 
his employment. Thus, a person injured by a government 
employee not in the course and scope of employment has a four 
year s t a t u t e of l i m i t a t i o n s . On the other hand, the same 
person injured by a government employee within the scope and 
course of employment has only a one-year s t a t u t e of l i m i t a -
t i o n s , yet iden t i ca l insurance coverage i s required by law. 
This d i s t i n c t i o n has no r a t iona l basis t o a l eg i t imate 





Notice of c la im i s only r equ i r ed when t h e r e i s immunity 
which has been waived. If t h e r e i s no immunity, t h e r e i s no 
need t o provide n o t i c e of c l a im . There i s no immunity in t h e 
present case f where the conduct i s concededly not uniquely 
governmental in i t s na tu re . By the same token f an employee 
can only claim immunity if he i s within the scope and course 
of his employment and t h a t employment i s uniquely govern-
mental in i t s na ture . 
Notice of claim has been given to the proper govern-
mental en t i ty in t h i s case f which s a t i s i f i e s the purposes of 
the notice s t a t u t e . 
An injured party is e n t i t l e d t o not ice of government 
involvement in the cause of an accident before vested r i g h t s 
are reduced. To the extent the Governmental Immunity Act 
mandates otherwise, i t v i o l a t e s the due process requirements 
of the s t a t e and federal c o n s t i t u t i o n s . 
Utah Code Annotatedf Section 63-30-13 (1953, as 
amended), granting government employees immunity from s u i t , 
v io l a t e s the equal protect ion clauses of the s t a t e and 
federal cons t i t u t ions under the f ac t s of t h i s case, where the 
employees and non-employees performing the same a c t s , receive 
d i f ferent treatment under the law. Where both government 
employees and non-employees drive vehic les and are involved 
in accidents , equal protec t ion of the law w i l l not permit 
d i f fe ren t t reatment . 
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For these reasons f the lower cour t erred in dismissing 
the complaint in t h i s case* This case should be remanded for 
t r i a l on the i s sues of negligence and damages* 
Respectfully submitted t h i s day of January, 1987. 
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